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Introduction

The Democratic Republic of Congo (DRC) in few key numbers:

—Largest French-speaking country (in term of population).

—50% of worlwide reserves of cobalt.

—80% of worldwide reserves of coltan.

—10% of worldwide reserves of copper, 15t African producer with around 1.6 million of tons of
copper produced in 2020 and with the potential 34 world’s largest copper mine (Kamoa) which
began production in 2021.

—Huge hydroelectric capacity, notably with the Congo River (second largest river in the world)
and the ‘Grand’ Inga power plant project of 42,000MW.

—Second world’s largest rainforest after Amazonia.

—New IMF and World Bank programs in place amounting to several billion of loans/funds over
the next 3 years.
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Opportunities

1. A safer legal environment

Modern company law (OHADA)
New Insurance regulations
Exchange control

2. Tax issues
Tax rates & principes
Impact of double tax treaties

Simplification of tax procedures

3. Arevised Mining Code (2018)
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1. A modern Company Law: the OHADA revised Uniform Act

Same company rules applicable within 17 African countries, based on French principles and
adopting new legal vehicles, such as the Simplified Company by Shares (‘Société par actions
simplifiée’ - SAS), which allows some flexibility. As an example, in a SAS:

—No minimum share capital.

—Possible to have a single shareholder.

—Possibly no link between the participation held and the voting rights or the right to dividends.

—No mandatory statutory auditor.

—Rules governing shareholders’ meetings (quorum, majority...) to be determined in the Bylaws.

—Straight-forward management: a President (who can be a legal entity) and - potentially- MD and
DMD.

Moreover, the setting-up of companies in the DRC is now centralized at the level of a Unique
Guichet (‘GUCE’), which receives all constitutional documents of companies and delivers the Trade
Register certificate, National Identification Number, Tax ID..., for a limited legal levy ($80).
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1. New Insurance regulations (Insurance Code)

With the enforcement of the 2015 Insurance Code (in 2016), the DRC has cancelled the monopoly
of the State-owned insurance company, SONAS.

Effective liberalization of the insurance sector occurred in March 2019, with the granting of the
first batch of authorizations to operate for private insurance companies and brokers.

Apart from the development of an important economic sector (current real market of $800 million,
potentially $3-5 billion in the future), liberalization of the Insurance sector allows:

—Implementation of real risk coverage by local insurance companies with international
reinsurance agreements in place.

—Validity of fronting mechanisms (under certain limits and conditions).

—Prohibition to use foreign (not authorized) insurance companies for DRC risks.
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1. Exchange control regulations

DRC exchange control regulations are based on:

— A simple declaration system (no authorization required).

—Mainly managed by commercial banks operating transfers.

—Possible to open local bank accounts in foreign currencies.

—Payments in foreign currencies allowed, except for few types of
‘transactions’ (payment of taxes notably, except for mining

companies).

—A 0.2% levy payable on any in/out transfer.
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2. Tax rates & principles (substantive tax law)

—Corporate tax rate is 30% since 2019 (previously 35% and even 40% before 2013). However, the
minimum corporate tax (in case of tax loss for instance) is 1% of the yearly turnover (instead of
0.1% previously).

—Losses can be carried forward and offset against future tax profits without any time limit (5 years
in the past), but offset is limited - per year - to 60% of the tax profits realized. So that, even if tax
losses exist, a tax profit and therefore a corporate tax remain.

—‘Common’ VAT regime applicable (replacing a ‘non-neutral’ mechanism of tax on turnover - ICA),
providing rates of 0% (exports) and 16% (normal) - and as from 2022 a reduced rate of 8% on
certain items/transactions.

—Transfer pricing regulations recently in place, requiring yearly filing of TP documentation.
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2. Double tax treaties concluded by the DRC

In order to lower the withholding taxes, DRC has entered into various double tax treaties. To date,
DTT with South Africa and Belgium are fully applicable (other DTT signed still need to be ratified:
Rwanda, Turkey and United Arab Emirates).

As far as the DTT with South Africa is concerned and relating to WHT:

Nature of DTT between DRC and South Africa Substantive DRC tax
transaction law
Foreign services No WHT 14%
5% if the beneficiary holds directly at 20%
Dividends least 25% of the share capital of the

company which distributes the dividends

15% in all other cases
Interests 10% 20%

Royalties 10% 14%
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2. Tax procedures

For several years, the DRC has made some efforts to simplify the DRC tax system. Notably:

—Tax deadlines relating to monthly taxes were all adjusted to the same day (the 15t of the month).

—Tax payment procedures were shortened: tax payment is made through a commercial bank and
taxpayers simply deliver to the Tax Authorities the tax return + the proof of payment of the taxes

concerned.
—Procedure to challenge tax audits was simplified:
o Deposit to challenge - from an administrative point of view - an assessment is reduced to

10% of the principal of the taxes claimed.
o No longer any bank guarantee required to challenge an assessment before a (DRC) Court.
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3. The revised Mining Code (2018) (1)

The Mining Code was modified in March 2018 - rendering the tax regime
applicable to mining activities ‘less’ attractive than the 2002 version but
clarifying certain provisions of the former (2002) Code.

An exclusive and exhaustive tax/customs/parafiscal regime is applicable
to mining activities realized by:

—Mining companies;
—Mining subcontractors.

Purpose of the revised Code is to (i) rebalance financial interests between
the State and the mining operationes, (ii) promote local transformation of
mining products and (iii) improve environmental status of mining
operations and increase corporate social responsibilities.
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3. The revised Mining Code (2018) (2)

Provisions of the Code, duly revised, can be summarized as such:

Positive aspects

O

©)

The exclusive and exhaustive nature of the tax
regime of the Mining Code is highlighted, by
the insertion of a list of taxes due by mining
companies and subcontractors.

A 5-year stability period.

Exemption of WHT on interests on loans.
Exemption of most of the parafiscal taxes and
levies payable to State Agencies within the
framework of mining activities.

Reduction of import duties during exploration
and exploitation periods (up to a certain
duration).

Reduction by 50% of the exceptional tax on
expatriate employees during 10 years (12.5%
instead of 25% as per substantive law).

But...

O

O

Application of taxes/levies which are not part
of the Mining Code list.
Non-respect of the 10-year stability provided
by the former (2002) Code - which would have
delayed the application of the 2018 revision.
Increase of the participation of the State into
exploitation mining companies (10% in lieu of
5%) and requirement to have a 10% share
capital held by DRC citizens.
Creation of new taxes in the mining sector:

o Capital gain taxes on sales of shares;

o Super-profits tax;

o Environmental taxes.
Non-deduction of payments made to related
parties located in ‘tax heavens’.
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Pitfalls

1. Tax concerning matters
Decentralization and parafiscal taxes
Multiplicity of audits

Heavy tax charges

2. The 2017 Subcontracting Law

3. Other potential issues

Labor issues
Judicial system
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1. Tax concerning matters (1)

—The DRC has created various decentralized entities (Provinces and Cities mainly), which have
been allocated taxes and which have set up specific agencies to collect them.

As a consequence, apart from the 247 parafiscal taxes due to the various National Ministries of
the DRC (leaving aside fees and levies to State Agencies for services rendered), there are 247
additional parafiscal taxes due to Provinces, Cities, Neighborhoods...

This, with potential involvement of national and decentralized services for the same type of tax.

As an example: a tax is due for the transportation of goods by vehicles. The tax ‘belongs’ to the
State for vehicles of more than 20 tons and to the Provinces for vehicles of less than 20 tons.
Same for the tax due for the technical control of vehicles: tax ‘belongs’ to the State for special
vehicles and trailers and to the Provinces for all other vehicles.

Il IETTITICONSULTING



1. Tax concerning matters (2)

— Multiplicity of tax audits:

o As regards ‘usual’ taxes (corporate tax, VAT, WHT...) due to the Tax Authorities, statutes of
limitation are 4 years. Moreover, it is possible for the Tax Authorities to audit a tax year which
has already been audited in case of new element put at its disposal or in case of fraud. On top of
this, other services - such as the General Inspectorate of Finances ('IGF’) - may decide to audit
the situation of a taxpayer on tax years which have already been audited.

o Audits on parafiscal taxes may be performed by the Parafiscal Authorities (DGRAD’ for the
parafiscal taxes belonging to the State) but also to services/Ministries - national or provincial -
at the origin of the said taxes.

o Customs Authorities (‘DGDA’) may also - on top of pure customs issues - audit/assess
taxpayers on import levies for which it is responsible for collection.

As a consequence, taxpayers may face several audits at the same time, potentially on similar
issues and on already audited years/cases, from different DRC Authorities.
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1. Tax concerning matters (3)

—Heavy tax charges, particularly on employees (and notably expats)

As an example, for a $5,000 monthly net salary, total costs for the employer would be $10,615.
($11,180 if adding the impact of corporate tax on the exceptional tax on expatriate employees).

—Regime of the prepayment of corporate tax

Corporate tax is prepaid during the year by 4 instalments amounting each to 20% of the
corporate tax declared during the former tax year. However:

o The instalments basis is adjusted by any corporate tax assessment (of the year concerned),
even if the said assessment is challenged by the taxpayer.

o The said regime does not address the case of ‘collapse’ of activity between 2 years, with
potential tax overpayments during a specific year, without any possibility to get effective
refund or reduction/waiver to pay the said instalments (simply credit mechanism).
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2. The 2017 Subcontracting Law (1)

With effective practical implementation in 2020, the 2017
Subcontracting Law imposes to DRC companies, and particularly to
mining companies to use ‘subcontractors’ complying with the Law,
mainly:

—Having their share capital held in majority (51%) by DRC citizens;

—Having their management held in majority by DRC citizens;

—Being registered at the level of the Authority of Regulation of the
Subcontracting (‘ARSP’) - which would then review the compliance
with the aforementioned conditions;

—Being subject to a withholding of 1.2% on their invoices by their clients
in favor of the ARSP.
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2. The 2017 Subcontracting Law (2)

Interpretation of the concept of ‘subcontractor’ is quite large (including direct contractors,
including both services providers and goods suppliers).

While the strict application of the Law depends on the sectors of economy (given the fact that
certain sectors are exempted from the scope of the Law - lawyers, labor brokers...), ARSP has been
charging penalties to companies which do not use compliant subcontractors. The mining
companies - particularly targeted - are pushing their suppliers to be compliant/registered and
intend to recharge the said penalties to the non-compliant ones.

Also note that the Mining Code reserves the benefit of its preferential tax regime to mining
subcontractors complying with the 2017 Subcontracting Law.
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3. Other potential issues

—~While some provisions of the Labor Code have been amended in 2016 (with notably the
confirmation of the right to terminate employment contracts by amicable settlement), labor
issues remain with:

o Costs associated with termination, and the risk to pay damages to employees who consider
having been dismissed without binding ground (up to 36 months of remuneration);

o Requirements to get a labor card/work permit for foreigners, plus quota regulations per
economic sectors.

—Judicial system needs to be improved as regards procedure delays and costs. Moreover, the
uncertainty of the outcome of court cases does not encourage investors to take legal actions in
the DRC (OHADA Judicial Court, international arbitration).
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Conclusion

The DRC, despite certain negative aspects from a tax and legal point of view,
appears an inescapable market for foreign investors, particularly in the mining
sector but not only due to DRC capabilities/size/population (insurances, telecoms,
agriculture...).

Moreover, the DRC Government is considering the importance of business
climate and attractive tax & legal regimes: on this ground, various double tax
treaties are being concluded and a specific agency in charge of improving the
business climate - reporting directly to the Presidency - was set up.

Implantation in the DRC requires preparation and anticipation of tax and legal
issues to achieve (foreign) investors’ objectives.
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Thank you...
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Tedrow Consulting Littell & Holly SAS
Private Company Limited by Shares Private Simplified Company by Shares
C/O Ocorian Corporate Services (Mauritius) 3A Concession COTEX
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